minimum and maximum sentences for a particular crime. The judge has a minimal amount of discretion within the given limits, but this is far less discretion than that given to judges who do not have a set of guidelines they must follow when determining a sentence.
It is important to know why members of society support limits on judges' discretion. This information would be valuable to political parties and candidates for judicial seats. The political parties would be able to target that part of society that they need to influence to support their position on sentencing limits. Further, it would help the party to have a general idea of which people would vote for one of their candidates who supports determinate sentencing. Those people who are not strictly for or against determinate sentencing could be seen as swing voters, and the party may focus on these people when looking for additional votes.
I will hypothesize that higher class, conservative, educated white males are more likely to support the limits on sentencing in cases. Upper class citizens are more likely to want all people to receive the same punishment for the same crime. They may believe that they have more influence in the government and want the judges to follow the laws that have been made according to their beliefs. Lower class citizens have less representation and would believe that the courts are the only way they will receive fair treatment. They would want the judge to take their circumstances into account when deciding their case. Likewise, females tend to focus more on issues related to the well being of others, so they would want to include circumstantial evidence. Men, on the other hand, would be more likely to focus primarily on the facts of the case. Also, conservatives have more faith in the actions of their representatives and would not want individual judges altering sentences based on characteristics of a case. They would prefer that the judges strictly follow the law and that everyone receive approximately the same sentence.
Literature Review
Three theories can be used to explain public opinion on sentencing guidelines in convictions. They are structuralism, social choice theory, and rational choice theory.
Structuralism contends that the government and law should retain its original form simply because it is the legal system. Personal characteristics are irrelevant in this system, and law takes precedence over everything (Harris II.) This theory can apply to the example because it would show how people believe the law is not adjustable. Structuralists would believe that determinate sentencing would be the most just because it does not take into account specific circumstances or characteristics of defendants. These people put all power in the hands of government and trust that government and the law will offer the best solution for problems.
Social choice theory makes the argument that people are altruistic and make choices that result in the greatest good for the greatest number. People prefer to make choices that are fair for everyone (Lissowski.) This theory would be applicable to the example because it would argue that people would want the government to do what is most beneficial for society as a whole. Since most of society is not involved in criminal cases, public opinion under this theory would support determinate sentencing so as to avoid letting some defendants slip through the cracks while others have to carry out long sentences. It would support everyone receiving the same sentence in order to help the greatest number, which would be society as a whole. By forcing all offenders to have the same punishment, the rest of society would be protected from these offenders.
Rational choice theory is the idea that people are self-interested and only support legislative action that serves their personal interests. People are not interested in helping others and do not offer support to programs that do not affect them personally (Knight.) This theory can be applied to the case because it would argue that people would only want determinate sentencing if they do not run the risk of getting caught engaging in criminal behavior. Based this theory, people who take part in criminal acts would not want determinate sentencing because they would hope that their particular characteristics and circumstantial evidence would convince the judge to give them a lenient sentence if they ever went to trial. On the other hand, people who do not commit crimes would want the offenders to get a strict sentence in order to prevent themselves from coming in contact with these offenders.
The best theory for this hypothesis is structuralism. This is because structuralism is based on the idea that those who are represented in government action are most likely to support strict interpretation of laws.
Hypothesis and Theory
The theory of structuralism maintains that law is superior simply because it is the law. This system of checks and balances on the branches of the government keeps the power of any branch at a minimized level. This reduces the amount of discretion in any branch that actually is made into law (Harris II.) Therefore, the judicial system is not able to alter laws made by the legislature to fit particular trials.
The judges are not able to have complete discretion when handing down sentences. Structuralism is based on the unimportance of circumstantial criteria and the importance of the larger body of the legal system (Harris II.) Under structuralism, a judge should not be able to alter sentences based on personal characteristics of convicts instead of the facts of the case. Rather, the judges would follow a set of guidelines to determine the sentence in any case based on the criterion of the case. Therefore, a person who supports structuralism is more likely to accept determinate sentencing than someone who does not support structuralism.
Under this theory of structuralism, I can deduce who would be more likely to support the sentencing guidelines in criminal cases. First, men are more likely than women to support structuralism. This is because women often base their ideas on circumstantial evidence rather than on facts. Further, higher income people would be more likely to support sentencing guidelines. This is because they would be more likely to be treated fairly by the laws in place. These people are more likely to have influence with representatives, so the legislator would voice an opinion similar to that of the constituents who lend their support. The laws which are enacted would reflect the opinions of the upper class because these people influence the decision of the representative who influences the decision of Congress. The same would be true of any group that is more likely to vote and have its opinion heard in Congress, such as those with higher levels of education or whites. Therefore, I hypothesize that higher income, conservative, educated white men are more likely to support determinate sentencing guidelines.
Data and Method
The data set I am using to test my hypothesis is "Public Image of Courts" from 1977. I am using the variable 'how judges should sentence' as my dependent variable. This variable is divided into different levels of discretion given to judges. The possible responses are 'same sentence for everyone', 'limited discretion', and 'unlimited discretion.' The independent variables I am testing are age, race, ideology, family income, highest education completed, marital status, and gender. ). This will separate the age of respondents into three categories which approximately make up one-third of the survey responses each. These categories are not the same range in years, but they do reflect a third of the respondents' range of ages. Based on table 5, education will be recoded as high school degree or less, some college, and college degree. I combined some of the categories in order to make the testing process easier and to make the categories closer percentages of the total sample.
The categories do not reflect thirds of the total sample, but they are much closer than the original variable. Based on table 7, gender will remain coded as male or female.
I will use crosstabulation tables to test each variable against the nominal dependent variable. I will use chi-square to reject the null hypothesis. The larger the chisquare is, the more likely there is a relationship between the two variables. In the cross tab table, in order to reject the null hypothesis, I will need a significance level of .05 or less. I will also use phi, Cramer's v., and the contingency coefficient to test the strength of the relationships. The closer these numbers are to one, the stronger the relationship between the two variables being tested.
Results
Of the crosstab tables that I ran, the only ones that showed any variation among the categories at all were race, family income, and highest level of education completed. In test 5, of respondent's race, those who were not considered white or Black were most likely to prefer the same sentence for everyone. However, the significance level was not below .05, so I cannot use this to reject the null hypothesis that race has no impact on opinion of discretion for judges. In test 6 regarding the respondent's family income, higher income people were most likely to want limited discretion in sentencing. Once again, the significance level was not below .05, so I cannot reject the null hypothesis that income has no effect on opinion of determinate sentencing. a Not assuming the null hypothesis.
b Using the asymptotic standard error assuming the null hypothesis.
Based on test 7 regarding the highest education level of the respondent was the only test that had significant variation that permitted me to reject the null hypothesis that education has no impact on the amount of discretion a person believes judges should have. This crosstab showed that the higher education level one has, the more likely he or she is to prefer limited discretion as opposed to no discretion or unlimited discretion. The chi-square for this table was 37.846. In order to reject the null, the chi-square has to be larger than 12.5916 for 5% error. The significance level was .000, which shows that it is impossible to get these results if the null hypothesis were true. Phi has a value of .146, which shows that there is not a strong relationship between the variables. The value of
Cramer's v. is .104, which also shows a weak relationship between the variables. The contingency coefficient has a value of .145 and shows there is a weak relationship between the variables. This shows that education level has a definite impact on whether a person believes judges should have discretion when handing down sentences.
When I discovered that most of the variables I tested did not have significant variation, I then tested whether a person believes biased judges are a problem with the discretion that should be given to judges. I did this additional test because my original independent variables did not result in significant variance. I recoded whether biased judges are a problem into not a problem, a problem, and a serious problem. a Not assuming the null hypothesis.
Based on test 8, I discovered that if you think biased judges are a problem, you are more likely to prefer limited discretion. However, if you think biased judges are a serious problem, you are more likely to prefer the same sentence for everyone. The chisquare for this table was 13.867. The degrees of freedom were six, and based on a 5%
error rate, the chi-square needed to exceed 12.5916. Therefore, there is a slight relationship between the variables. Also, phi, Cramer's v., and the contingency coefficient were each .031, which shows that there is a relationship; but it is not a strong relationship.
Implications
This paper examined why some people support determinate sentencing and others do not. My hypothesis was that higher class, conservative, white males were more likely to support the determinate sentencing. The results showed that none of these had an impact on which method you would prefer judges to follow. However, I did discover that the more educated you are, the more likely you prefer some limits on discretion. After additional testing, I also found that if you believe biased judges are a serious problem, you are more likely to prefer determinate sentencing. Likewise, if you think biased judges are only a small problem, you are more likely to prefer some limits on sentencing discretion.
This is important because a political party will be able to predict which people would support their candidate if she has determinate sentencing in her platform. The party leaders would know that people who are more educated are more likely to support limited discretion, so they would want to focus on these people as swing votes.
Further research and statistical work on this topic should include whether people base their view of determinate sentencing on previous experiences in court and whether these experiences were good or not. I would predict that people who had favorable experiences in court would prefer discretion compared to those who felt they were treated unfairly in court. Another change would be to find a similar data set that was collected more recently.
